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Defense Bill IP Language May Favor Contractors, Analysts Say
By David Hansen

March 16 — Legislation overhauling the defense acquisition process introduced March 15 by
House Armed Services Committee (HASC) Chairman Mac Thornberry (R-Texas) would require
weapons systems to feature open architecture while directing the Defense Department (DOD) to
negotiate for data rights in jointly developed programs.

How advantageous these intellectual property (IP) provisions may prove to be to contractors
and what kind of reception they will get within the Pentagon remains to be seen, experts told

Bloomberg BNA.

The shift away from the DOD automatically receiving government purpose rights for joint programs could prove lucrative to
contractors, Fried, Frank, Harris, Shriver & Jacobson LLP Partner James McCullough told Bloomberg BNA March 15. “This is
a significant change. It will be welcomed by industry.”

But there is no guarantee that contractors will end up better off: Requiring negotiations for joint projects could result in the
DOD bargaining for broader rights than government purpose, Arnold & Porter LLP Partner Charles Blanchard told Bloomberg
BNA March 15.

The data rights provision may also be opposed by the DOD acquisition community, McCullough said. It is inconsistent with the
approach in the Better Buying Power programs. “It is likely the DOD will have to warm up to this,” he said.

Promoting open architecture could give firms “robust” rights, unleashing them to develop applications that plug in to weapons
systems, Blanchard said. There has been “a lot of talk” in the DOD to move to open architecture systems, Blanchard said.
“[T]here is a strong interest in this kind of approach.” The difference is that the bill actually mandates it, he said.

The most likely winners from open architecture are contractors that perform maintenance and create system upgrades, Center
for a New American Security Senior Fellow Ben FitzGerald told Bloomberg BNA March 15. Contractors will be able to submit
new applications relative to incumbents, he said.

“All the big defense contractors do the upgrades, but they compete with each other,” he said. “For those trying to get in, these
create new opportunities.”

Another provision in Thornberry's bill giving the DOD unlimited rights to interfaces used on defense systems is likely to prove
less popular with industry, according to Andrew Philip Hunter, director of the Defense-Industrial Initiatives Group and senior
fellow at the Center for Strategic and International Studies (CSIS).

“Industry will be concerned about how the boundaries of those interfaces would be determined, and commercial firms in
particular may be turned off by the potential loss of intellectual property,” Hunter said in a March 15 post on the CSIS website.

Fears of losing intellectual property rights in their products has prompted some firms to refuse to sign government contracts,
Thornberry said in a March 15 speech at the Brookings Institution.

“I think there has been a lot of concern raised about intellectual property, especially things researched or built by individual
companies,” Thornberry said. “You can get into some complex legal haggling down that road. I just looked at this from a
common-sense, ‘who paid for it, let's have this be part of a negotiation,' rather than one side or the other take all their marbles
and leave. And that's the direction I'm afraid we were heading without some guidelines.”
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Thornberry said his bill does not solve all IP issues that firms have with the Pentagon. Nor does it dictate how the DOD
negotiates, he added.

“Can someone be unreasonable in this process? Of course,” Thornberry said. “But basically we have people of good will
trying to do the right thing for the country and we are just trying to help them have a framework where they can be more
productive for the warfighter.”

Thornberry has been active in the data rights issue in the past two years, McCullough said. Provisions of the 2016 National
Defense Authorization Act clarified procedures to validate data rights in subsystems and components of major weapons
systems and established a government-industry advisory panel on data rights. The panel was directed to review regulations
regarding rights in technical data to determine if they are “best structured to serve the interests of the taxpayers and the
national defense.”

The panel was also directed to consider factors such as whether private firms are encouraged to invest in new technologies
relevant to the DOD's missions and if they are adequately rewarded for innovation.

Thornberry has proposed amending the panel's mandate, McCullough said.

“You want to monitor the establishment of that advisory panel, who is on it and how they commence and how they issue an
agenda,” McCullough said. “I think the panel on data rights will have a lot of influence on how we see the DOD going forward.”

To contact the reporter on this story: David Hansen in Washington at dhansen1@bna.com

To contact the editor responsible for this story: Seth Stern at sstern@bna.com

For More Information

More information on the bill, including text, is available at:https://armedservices.house.gov/issues/defense-reform
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